JOHN MESS NGER
| BLA 97-578 Deci ded

Appeal froma decision of the Nevada Sate fice, Bureau of Land
Managenent, dating oil and gas | ease offers for issuance on Septenber 1,
1996. N 60793, et al.

Rever sed and renmanded.

1. Al and Gas Leases: Generally--Ql and Gas Leases:
D scretion to Lease--Q1 and Gas Leases: Nonconpetitive
Leases

A nonconpetitive oil and gas | ease offer was accepted on
behal f of the Departnent when it was signed by the

aut hori zed of ficer on May 30, 1997, and under Depart nent al
regulations 43 CF. R 88 3110. 7(c) and 3110. 3-2, shoul d have
been given an effective date of June 1, 1997.

APPEARANCES  John Messinger, Veést Seneca, New York, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

John Messi nger has appeal ed froman August 29, 1997, Decision by the
Nevada Sate Gfice, Bureau of Land Managenent (BLM), finding that oil and
gas | eases N60793, N 60806, N 60807, and N 60808 were effective on
Septenber 1, 1996. n Septenber 8, 1997, Messinger filed a tinely appeal
for whi ch he request ed expedited consideration by this Board because, until
the question of the date of issuance of the | eases can be resol ved, the
| eases wll not be saleable. G ven the basic nature of the question
presented, and under the circunstances described by Messinger, we advance
this case on the docket for imediate disposition.

The BLM Deci si on acknow edges that, although Messinger's | ease offers
were conpl ete on July 8, 1996, and were prepared for issuance on August 15,
1996, they were not signed until My 30, 1997, by the BLMof fi cer
aut hori zed to accept themon behal f of the Departnent. The Deci sion
observes that, under 30 US C 8§ 226(c)(1) (1994), BLMis required to issue
such | eases as these "wthin 60 days of the date on which [BLM identifies
the first responsible qualified applicant.” 1d.
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In earlier correspondence wth Messinger, BLMstated that

[o]n May 30, 1997, M. Messinger tel ephoned * * * to discuss oil
and gas | eases N-60793, N 60806, N 60807 and N 60808. Wiile
reviewng the casefiles, [it was] discovered that although the
subj ect | eases had been prepared for approval by our office, they
had i nadvertently not been signed by the authorized officer.

(Tentative Decision dated June 9, 1997.) ontinuing this expl anati on, BLM
stated that "[w e apol ogi ze for the inconveni ence caused you as a result of
our oversight.” Nonetheless, BLMreached a prelimnary finding that the

| eases "were approved effective Septenber 1, 1996." Id.

Messi nger objected to this result, and BLMconducted a further revi ew
into the handling of his |ease offers before issuing the Decision presently
before us on review This further investigation reveal ed that BLMs

pl ats and correspondi ng dat abase were clearly noted to reflect
the i ssuance of said |eases. Additionally, Item3 of the
original |lease formbears a rubber stanp, used by this office to
reflect the date the issued | eases were posted to the appropriate
records. n the subject |eases, that stanp reveals a "records
posted” date of Septenber 3, 1996.

(Decision at 2.)

Referring to a protest filed agai nst issuance of the | eases to
Messi nger in 1996, BLMexpl ains that, once the protest was di sposed of, it
had been the intention of the BLMstaff to approve the | eases. S nce the
protest was finally rejected on August 15, 1996, BLMchose to assign a
Sept entber 1996 date to the | eases issued to Messinger, on the assunption
that their rejection of the protest coincided exactly wth the authorized
officer's approval of Messinger's |ease offers, because there was no ot her
i npedi nent to | ease approval. Followng this reasoning, BLMstates it was
i nt ended

that these | eases be signed as they had been stanped, show ng an
approval date of August 15, 1996, and an effective date of
Septenber 1, 1996. This admnistrative error was not brought to
our attention until My 30, 1997, the date you contacted our

of fice and we discovered that the | eases had i nadvertent!|y not
been signed. A that tine the authorized officer signed these
four |eases. Therefore, it is still the position of this office,
as stated in our decisions of August 15, 1996, and June 9, 1997,
that oil and gas | eases N-60793, N 60806, N 60807 and N 60808
were determned to be approved effective Septenber 1, 1996.

(Decision at 2.)

Messi nger chal l enges this finding and argues that his | eases were not
accepted until they were signed by the authorized officer in 1997.
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[1] Messinger's position is supported by Departnental regul ations and
practice of long standing. The controlling rule provides that "[t]he
Lhited Sates shall indicate its acceptance of the | ease offer, in whol e or
in part, and the issuance of the | ease, by signature of the authorized
officer on the current lease form A signed copy of the | ease shall be
delivered to the offeror.” 43 CF. R 8§ 3110.7(c).

This regul ati on governi ng | ease acceptance is of |ongstandi ng duration
inthe Departnent. In Janes W Gannon, 84 Interior Dec. 176, 182 (1977),
Secretary Andrus refused to accept argunents that nonconpetitive oil and
gas offers had ripened into property rights so as to prevent himfrom
rejecting them He pointed out that the offers had not been signed by the
aut hori zed of ficer, and that, under Departnental regul ations substantially
the sane as those presently in effect, "an offer does not becone a | ease
until executed by the appropriate officer.” Id. This Board has fol | oned
this construction of the regulation, applying it in other cases involving
nonconpetitive oil and gas leases. Mbil QI Gurp., 35 IBLA 375, 380
(1978).

V& therefore conclude that, until these four | ease offers were signed
by the authorized of ficer, they were not accepted. Wien they were signed
in 1997, they becane | eases under provision of 43 CF. R § 3110.7(c) and
shoul d then have been dated in conformty to 43 CF. R § 3110.3-2, which
provides that, follow ng acceptance by the authorized of ficer,
nonconpet i tive | eases becone effective on the first day of the next nonth
followng signing. They should, therefore, have been assigned effective
dates of June 1, 1997, inasmuch as they were signed on My 30, 1997. Wiile
it may have been the intention of sone BLMstaff nenber to sign the | eases
on August 15, 1996, as stated in the Decision, it is clear the planned
event did not occur. That BLMwas required, under existing |law to execute
the docunent in 1996 does not nean, in this case, that the action was
acconpl i shed since it admttedly was not. Unhder Departnental regul ations
and practice the | eases were not accepted for the Lhited Sates until they
were signed in My 1997; they nust be dated in conformty to 43 CF. R 88
3110. 7(c) and 3110. 3-2.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed and the case file renmanded to BLMto permt the
| eases to be issued bearing the correct date.

Fanklin D Arness
Admini strative Judge
| concur:

Janes P. Terry
Admini strative Judge

141 |BLA 84

WAW Ver si on



